
IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, 

PENNYSYLVANIA 

 

CIVIL DIVISION 

 

TUROG PROPERTIES LIMITED, Assignor : 

and HEYWOOD BECKER, Assignee,  : 

    Plaintiffs  : 

  v.     : C-0048-CV-2011-3228 

       : 

OLD SKOOL INDUSTRY, LLC and   : 

DAVID M. SHOUDT,    : 

    Defendants.  : 

 

ORDER OF COURT 

 

 AND NOW, this ________ day of ______________________ 2012, Plaintiff’s 

Preliminary Objections to Defendant’s Counterclaim are hereby OVERRULED, as set forth 

more fully in the attached Statement of Reasons. 

STATEMENT OF REASONS 

The instant matter commenced on April 8, 2011 with Defendants filing a Notice of 

Appeal from a judgment entered against them by Magisterial District Judge Gay Elwell for 

unpaid rent in the amount of Twelve Thousand One Hundred Eighty Six Dollars and Ten Cents 

($12,186.10).   Plaintiff filed a Complaint with this Court on April 25, 2011, to which Defendants 

filed preliminary objections which were overruled by an Order of Court entered by the 

Honorable Stephen G. Baratta on September 13, 2011.   

Plaintiff filed an Amended Complaint on September 12, 2011 and on November 10, 

2011, Defendants responded with the filing of an Answer, New Matter and Counterclaim 

alleging a lease modification whereby Defendants would undertake certain repairs to the building 

in lieu of rent and for Defendants to be compensated for the expenses attendant to the repairs, 

and Plaintiff’s breach of the same, as well as a claim for unjust enrichment due to Defendants’ 
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unreimbursed expenditure of Eleven Thousand Nine Hundred Eighty-Five Dollars (11,985.00) 

for such repairs.  On December 14, 2011, Plaintiff filed a reply to Defendant’s counterclaim, 

preliminary objections thereto, and a brief in support of the objections.  The matter came before 

the undersigned via the Argument Court list of January 31, 2012 for disposition on the briefs of 

the parties.  It is now ready for disposition. 

 By his sole preliminary objection, Plaintiff asserts that under the terms of the lease 

between the parties, Defendants are estopped from properly alleging a set-off against Plaintiff’s 

claim.  Defendant’s initial response is that estoppel may not be pled in the form of a preliminary 

objection, but only as an affirmative defense.  PA.R.CIV.P. 1030. By a reply brief filed February 

3, 2012, Plaintiff notes his inappropriate word choice, and notes that instead of contending that 

Defendants were estopped from bringing their counterclaim, he should have alleged that 

Defendants were precluded from asserting a counterclaim in the form of a setoff.   

Pursuant to case law cited by counsel: 

A counterclaim is an independent action brought by the defendant in opposition to 

a plaintiff’s claim.  It is wholly independent of the transaction upon which the 

plaintiff’s cause of action is based, and it represents the right of the defendant to 

obtain affirmative relief from the plaintiff.  A setoff, like a counterclaim, is a 

cause of action brought by the defendant in opposition to a plaintiff’s claim and 

seeks affirmative relief against the plaintiff.  Unlike the counterclaim, however, a 

setoff must be based on the same transaction underlying the plaintiff’s cause of 

action. 

 

Kaiser v. Monitrend Investment Management, Inc., 672 A.2d 359 362-63 (Pa. Commw. 1996). 

 

Pursuant to that distinction, Plaintiff contends that the cause of action pled by Defendants arises 

from the same contract between the parties that serves as the basis for the unpaid rent action, and 

therefore it is in the nature of a setoff.  As such, Plaintiff further contends that the action is 

precluded by Paragraph One (1) of the parties’ lease, which provides in pertinent part that 

Defendants “shall have no right to a setoff.”  Whereas, Defendants contend that their cause of 
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action is in the nature of a counterclaim, rather than a setoff and therefore is not precluded under 

the terms of the parties’ lease.   

 Upon examination of the pleading, the Court agrees with Defendants.  Per the 

Counterclaim, Defendants contend the existence of an agreement between the parties, not 

contained in the aforementioned lease, whereby it was agreed that Defendants would make 

repairs to the building and be compensated for their expenses and labor in the event that they did 

not take possession of the premises.  Answer, New Matter and Counterclaim, ¶ 35.  Taking the 

averments of the counterclaim as true, the Court finds that because it is based on an agreement 

alleged to have been made subsequent to the lease, it stands independent of Plaintiff’s cause of 

action, and therefore sounds in the nature of a counterclaim.  Accordingly, the Court rejects 

Plaintiff’s contention that the claim is barred by Defendants’ waiver of any setoff in the parties’ 

initial lease agreement and Plaintiff’s Preliminary Objection to Defendants’ Counterclaim is 

hereby OVERRULED. 

      BY THE COURT: 

 

 

      __________________________________________ 

      CRAIG A. DALLY,                                            J. 


